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SY?BT’s witness teslified that nothing in the above section requires Sage or 

Birch/ALT to obtain a CIC but they must use a CIC in order for their intraLATA calls to 

be routed exactly like interLATA caUs.8’ However, as the kbitrators have concluded 

under DPL Issue Nos. 1 and 4, Section 5.2.2.2.1 .Z merely poktrays the postdialing parity 

scenario in which intr&ATA toil calls and interLATA calls originated by a CLEC’s end- 

user customer are routed to the customer’s PIC choice; this section does not require that 

the physical routing and transport of intm.LATA and interLATA calls be handled 

identically. The use of a separate CIC by Sage and Bjrch/ALT to ensure that intraLATA 

znd intc&ATA calls are treated identically is unwananted. Furthermore, the SWBT 

witness testified *&at it would be technicaljy feasible to route tihaL,ATA calls originated 

by a Sage or Birch/.&T end user customer without the use of a separate CIC by Sage or 

Bir&/ALT after d&kg parity is impleme&d if Sage and Birch/AZT we hhwesfern 

Beli’s C,?C?5 SWEtT’s witness also testified that SWBT is using 9100 as its CIC to route 

its intraLATA MC.” The Arbitrators rule that Sage and Bircb/ALT should be allowed 

to we SWBT’s CIC and the associated muting instructions. The use of SWBT’s CIC 

would allow inhaLATA calIs handled by Sage and BinWALT for their end-user 

customer to be routed end-to-end on SWBT’s network 

SWBT claims that allowing a CLEC to use SWT’s own CIC wouId make 

SWBT the LPIC of the CLEC end user.” As explained above, the ClC is used for 

routing, not for bilIing. SWBT’s witness agreed that it is techn.icaIIy feasible for a CLEC 

to route intraLATA calls after diaiing parity is implemented using SWBT’s CE. Both 

parties agreed that this is how Sage and B&WALT intraLATA ti& is being routed 

currently. To the extent SWBT believes it needs to differentiate behveen &em using 

M Id. 81 169.170. 

g5 Id. at 221-222. 

I7 SWBT’s Repiy Brief at 11 (July 28, 1999). 
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the CIC in order for it to provide intrz&ATA to11 service to CLEC customers, .‘Y#I?T 

should bear all the costs associated with the implementation ofa change. 

If Sage and/or BirchiALT decide in the future to use different rouring instructions 

than those used by SWAT, Sage and BirctiALT would have to bear all tie costs 

associated with that change. The Arbitrators believe that such a change could be possible 

in the evolving competitive market, once a carrier has a big enough customer base. 

The Arbitmtors also reject any requirement ,for additional business arrangements 

by CLECs such as direct tmnking or interconnection with other carriem or additional 

tmnks to purchase a CIC or tandems. As discussed in DPL Issue Nos. 1 and 4, 

intr&ATA calls should not be routed in the same way aa are interLATA ~calla. Further, 

as discussed in DPL Issues Nos. 6 and 7, the use of UNEs should not be restricted once 

idraL.P;TA dialing Paris is implemented. This ruling is riot intended to limit a carrier’s 

ability to make such arrangements; in the event a CT..EC decides that it needs to route its 

~J&&~TA traffic diff~ently than the way SWBT routes its intraL4TA taf%ic, whether 

through business arrangements such as direct tnmking, customized routing or agmments 

with another carrier, it should be able to do so.*’ 

*’ TI. at IS8-189 (hly 13, 1999). 

- 
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E. DPL Issue Nos. 6 and 7 

RPL Issue No,. 6: Is SWAT being compensated by CLECs purchasing unbundled local 

switching (ULS), unbundled interoffice commoru%leuded transport for their use of 

S\VBT;s network to provide inkaLATA toll sewice to the CLEC’s end users? 

DPL Issue No. 7: Should Bircb/ALT and Sage be allowed to use unbundled interoffice 

common tra.nspoti from the tandem to terminate an intraLATA toll call from their end 

user customer to a SW3T end user customer? 

1, Parties’ positioas 

SWBT relies on Section 5.2.2.2.1.1 of Appendix - Pricing - UNE-TX to contend 

that UNE cChmnon ~anspt may be used both to and from the tandem only prior to the 

impiementtiotl of iutmLATA dialing ~arity.8~ Aver the implementztion of dialing 

parity, SWE3T claims that Section 5.2.22.13.1 requires that UNE common transport be 
used only from Ihe originating u&u&led local awiteb to the tandem (eiement 2 in 

Appendix A)?’ The exception to this rule is if the CLEC has the end-user on both the 

ari&atiug and terminating end of de intraLATA toll call; in such a case the CXEC could 

timsport the call using UNE common transport both to and i%om the tandem (elements 2 

and 4 in Appendix A).” 

SWJ3T claims that allowing Sage and BirchiALT to use LJNE common transport 

la terminate an iutraLATA call to a SWBT customer would create a pricing distotion in 

the intraLATA market. SWBT explains that Sage and Birch/ALT would pay UNE rates 

for tandem a4d terminating transport facilities at prices that are a fraction of what IXCs 
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have to pay for the same Functionality through access charges. SWBT argues that a 

CLEC should not use LTE3 to avoid the application oFthe sccess rate structure and that 

there is no distinction between intmLATA and interLATA traf’tic, relative to the 

application of the access rate stmctwe.92 

Birch/tin’ argues that they compensate SWBT for the UN% they use to provide 

int&ATA i&l service to their end usemg3 Sage claims that its compensation to SWBT 

is for ttx various 7JNEs it uses and not for the types of senices that Sqts provides over 

those til\TEs.” Sage states that the blended tmnsport rate adopted in the iztmmnection 

agreement was specifically amended to allow for i&aLATA toll calls to traverse 

SWBT’S network.95 

Sage and BircWLT aIso assert Ihat, according to Section 2.4 in Attachment 6, 

SWT must provide access to all available I.NEs without restriction. Sage and 

BirchiALT note that Section 2.3 in the same attachment states that a CL&X can ase one or 

more elements to provide any technically feasible feature, timtim or capability that such 

network eIemmt(s) are capable of providing.96 Bid/ALT observes that it is en.trentiy 

using the cortmo~. !zmsport UNE for transporting intraLATA roll calls that terminate to 

SWl3T end ums and nothing in the interconnection agreement, FTA or FCC roles 

prevents l&em from doing so after dialing parity is implemmted.g7 

= DirectTedimmyofScanMin~n at 13-14 (May3,1999) 

9L Direct Testiumy of Gary XuttaIl ai 17 (June 15,1999). 

9’ Id. at 9-10. 

*’ Rebuttal Tatimwy of Scan Minter al 4-5 (June 24.1999). 

._. .- 
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2. Discussion 

Tne dispute in this proceeding is over the uses of UN& and compensation - 

whether a CLEC can purchase UNEs on the terminating side of an inttzLATA toll callg8 

and whether access charges or UNX rates apply to these network facilities. The central 

dispute appears to concern a Sage or Birch/ALT customer’s placing an intraLATA toil 

call to a SWRT customer. Au parties agreed that when a CLEC has local end user 

customers on the originating and terminating end of the intraLATA toll call, the CLEC 

could purchase UNEs end-to-end= and pay SWBT UKE rates for uLs-0, common 

transport, tandem switching, common transport and ULS-T. (For simplicity, see elements 

1, 2, 3, 4 and 5 in Appendix A)?w With respect to the situation in which a CLEC 

customer places an intmLATA totI call to an&et CLEC customer or to another IIEC 

customer, the CLEC could purchase UNEs up to the meet point”‘, as arranged between 

the CLEC and the other carrier, and pay SWAT UNE rates for these facilities.‘0z 

Comnensation in a me-dialing utiti environment 

In analyzing the disputed scenario, it is essential to East describe the network 

elements purchased by the CLEC and therefore, the compensation paid to SW3T for 

completing an intraLATA toll cali 6efire the implementation of dialing parity. Before 

implementing dialing parity, an imraLATA call from a CLEC customer to a SWAT 

” SpecificaUy, el- 3,4 and 5 (see network d&ram, Ap~rndix A). 

=Tr.at 182-183 (My 13, 1999). 

‘“‘Tbe meet point for big can be considered as a demar~tioo p&t for Purposes of 
compcnratio~t From this d- tion point on fomu& access charger would apply. 

“*TX at 54-57; 70-72 (JuIy 13, 1999). 
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customer \KI.S m?Ited using elements 1-5, as shown in Appendix A. The CLIZC paid 

SWAT U?JE rates for efements I-4’” and paid access charges for eiement 5.1w Wken 

asked by staff to provide a citation from the interconnection agreement lo justify these 

rates, the Sage witness 0~5xecf Section 5.2 of A~achmeniCampensafi~~‘~~ wltich states: 

For intrastate intt&ATA titerexchange service traffic, 
compensation for termination of intercompany traffic win 
be at tetminating access rates for Message Telephone 
Service (Ma) and 0rigiItating access rates for 800 Service, 
including the Carrier Common Line, (CCL) charge, as set 
forth in each Party’s intmstate access service tariff. For 
interstate intmL.ATA service, compensation for termination 
of intercompany trafi?ic will be at terminating access rates 
for MTS and otig&ting access rates for 800 service 
including the CCL charge, as set forth in each party’s 
interstate access service tariff. 

Sage and 3ircWAt.T explained that, although Section 52 does not explicitly 

maintain that a CLEC should pay access charges only for the switching and CCL 

elements and not for the transport element, it is their understanding that the meet point for 

billing is the &oat end (on the bzunk side) of the termiaating end oBi~e.‘~s Sage testified 

that the same meet point for billing logic applies when Sage intnterconnects with other 

cai~&.~” The SWBT titnws agreed that Section 5.2 of Attachment 12 -Compensation 

is the basis for char~g CLECs access charges. loIl 

I= Al patier aped lhat instead ofpaying LME rates for elements 2,3 and 4, the CLEC cm pay 
SWBT the Lli’E blmded transport rate. [See Tr. at 160 (July 13, IWQ)]. When the UNE blended tmqmt 
mtc element was stipulated bctwcen AT&T, MCI and SWET, an assllioption wi19 made tht 70% of the 
calls KC diwtmkedmhcrrbanswitchedthroughthe tandem [SerTr. at274215 (July 13, ISSP)]. 

lDI Response of Sage to Order No. 7 (July 12, 1999). Sage and BirchMLT pay the access ate for 
swticbing and Carrier Common Line (‘WI..“). [SeeTr. at 201 (My 13,1999)]. 

“’ Tr. at 196 (July 13,199Y). 

‘= Id. at 198.200. 

I” Sage Brief at I2 [July 22, 1999): Tr. at 74 (My 13,1999). 

lo1 SWBT Brief 10-l 1 (My 22,199!+ Tr. at 204 (July I3,19S¶). 

is, 

-. -~. ~., 
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Compensation in a aostdialina parits environment 

The dispute concern&g bNE usage and comperwtioo for handling intx&ATA 

toll calls in a post-dialing parity envimnment is intimately tied to the parties’ tidarnental 

diEerences over which facilities are required ta terminate i.ntcaLATA caits post-dialing 

pa&. SWFT contends that the contract requires identical routing and, therefore, 

identical compensation for intraLATA toll calh and interLATA toll calIs in a post-dialing 

parity environment. Sage and Bii&ALT, on the other hand, maintain that the routing 

and the compensation for in*aLATA toll calls should remain the same pre- and post- 

dialing parity. 

SWBT r&es on language in Sections 5.2.2.2.1.1,52.2.2.1.2, and 5.2.2.2.1.2.1 as 

the~basis for its argument that rhe conincl reqties a CIAEC to obtain a separate CXC, 

route ifs intraLATA toll calls to a POP outside of the SWBT netwark and pay a&s 

charges for the tandem, &msport and stitcNloop (elements 3,4 and 5 in Appendix A) on 

the terminating end of the intmLATA toll c&l. Section 5.2.2.2.1.1. of Appendix-Pricing 

- UNE- TX states: 

Until the implementation of intraLATA Dialing Parity, [CLECl 
will pay applicable m-0, ULS-T, signaling, common transport, 
and tandem switching charges for all LntmLATA toI1 calls initiated 
by an [CLEC] Port. 

Section 5.2.2.2.1.,2 of Appendix -Pricing-DE -TX states: 

After the impIementation of idaL.ATA Dial&g Pa@, intmLATA 
toll ca.k &om [CLEC] I3I.S Ports wiI1 be routed to the end user 
~~&ILATA Primary Interexchange Carrier (PIG) choice. Whm an 
interL,ATA toll call is initiated from an ULS port it will be muted 
to the end user inte?LATA PIG choice. 

Section 5.2.2.2.1.2.1 ofAppendix UNE- pricing states: 

- 
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[CJdj may provide exchange acces tmsport amices to IXCs for 
intmLATri W?Zc ori&ated by or terminating to [CLEC] local service 
custmners, upon request, using unbundled network eIements. FOI 
interLAT.4 to11 calls and ~W~LATA to11 calls @st dialing parity) that are 
originated by local customers using S-T onbundled local switching, 
[CLEC] may offer to deliver the calIs to the PIG at the SWAT access 
tandem, with [CLECJ using unbundled commor~ transport and tandem 
switching to transport the call from the originating unbundled local switch 
to the PIG’s interconnection at the access tandem. When the PIC agrees to 
take delivay of toll calls under this zrangement, then [CLEC] will pay 
SWBT VLS-0 usage, signaling, common +ransporf, and tandem switching 
for such calls. SWBT will not bill any access charges to the PIG under 
this srmgement. [CLECj may USC &is arrangement to provide exchange 
access services to itself when it is the PIC for toli calls originated by 
[CLEC] local customers using SWBT unbundled local switchinS. 

Under SWBT’s’ktapretation of these provisions, an inimLATA toll call musf be 

routed in a manner ~imiiar to an intr&ATA toll call handled by an LX. This would 

force Sage and Bircb/ALT to obtain a separate CIC. The call would have to be sent to a 

FOP outside of the SWBT network, to a nonSWBT tandem. This interpretation implies 

that the GLEC would not be able to use UNEs from the non-SWBT tandem forward’o’ 
and the compensation for using the nehvork elements needed to complete the call would 

be in tbe form of access charges. 

The issue ofmuting has been analyzed at length under DPL Issue Nos. 1 and 4. 

The Arbitrators rejected SWPX’s position that the contract requires i&&ATA toll calls 

to be physiczliy routed and transported in the same way as interLATA toli calls. 

SWBT’s contention regarding the application of access charges for elements 3 and 4 in 

post-dialing parity scenario flows from its position that the routing should be similar to 

that of an interLATA call carried by an IXC. In Iight of the Arbitrators’ conclusion 

regarding routing, the Arbitrators find SWBT’s position regarding access charges to be 

untenable, 
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The Arbitiaiors~ also note that the last sentence in section 5.2.2.2.1.2.1 uses 

permissive ianguage: “[CLECj may use this arrangement to provide access services to 

ibdf when it is the PIG for toll calls...“. Section 5.2.2.2.1.2.1 provides ark option for 

CLECs rather than imposing a requirement for CLECs to use this arrangement. 

Other Contractuai Provisions 

lt is necessary to consult other sections in the ageement to shed light on the 

compensation issue. As was discussed earlier, SWBT, Sage and BircWALT agree that 

Section 5.2 - Atta&ment 12 - Compensation was the basis for the compensation for 

ir~traLATA tolls calls in a pre-dialing parity environment SWBT’s witness agreed that 

Section 5.2 requires Sage and BircWALT to pay access charges only for the terminating 

switching end office and the CCL access charge in a pre-dialing parity entinn~ent”~ 

S’rYBT contends tit Section 5.2 requires that compensation for intraLATA to11 service in 

a post-dialing parity environment be the same as for interLATA toil service.“’ But 

Section 5.2 does not make any distinction between compensation for intraL.ATA toll 

traffic in a pre-dialing parity and post-dialing parity environment; moreover, it does not 

address compensation for interLATA toll service at all. 

Section 8.1.1 of Attachment 6 -UNE-TX defines common hsinsport as “a shared 

imroffice trammlssian path between SWBT switches.” Specifically, Section 8.1.1 

provides that the IJh% common transport permits a CLEC to utilize SWBT’s common 

network between a SWBT tandem and a SWEIT end office. Section 8.1.1 aeither 

differentiates betw~~ ihe originating and terminating side of the routing scheme nor 

makes a distinction between pm- and post-dialing pxiv environments. SwBT’s witness 

agreed that there were no restrictions in Section 8.1.1 on the use ofthe common traasport 

I10 Ii-. at 201-204 (July 13, 1999). 

“’ SWBTReply B&d at 4 (July 28, 1999). 
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LrNE.“z When the SWBT witness was asked by stafY to provide the citation upon which 

S’KBT bases its U?7E usage resttiction,“’ the SWBT witness referred IO section 

5.22.2.1.2.1 in Appendix Pricing - UNE.“4 The S%%T witness provided no other 

citation from the interconnection agreement or the FTA to support this position, but did 

mention FCC’s Third Order on Reconsideration. i’5 At a later point in the hearing, the 

S&?&T witness testified that SWBT is not restzicting the use of the common transport 

LTxE.“6 

SeveraI provisions in the LYME-Attachment address the issue of use of ms. 

Section 2.4 of the UNE Attachment permits a CLEC to combine any TJNE with any o&r 

element, without restriction. section 2.4.1 of the UNJ-Attachment mandates that ‘“when 

[CLEC] orders UNEs in combination, and identifies to SWBT the type of 

telecommunications service it intends to deliver to its end-user customer through that 

combi&on (e.g., POTS, LSD&?), SW3T WitI provide the requested elements with all the 

functionality, and with at least the same quality of perfomtance . that SpiBT provides 

through its own nehwxk to its local exchange setice customers receiving equivalent 

service, unless ICLEC] requests a lesser or greater quality of performance through the 

Special Request process.. .” 

FCC Requirements 

“2 Tr. at 242-243 (July 13,1999}. 

“’ ‘The eontracr requires that Sage ux the unbundled common banspan directly betwwcen its own 
end user and !he xccss tandem.” [See Direct Testknony of R&cl Banstcin at 7 (he 15, 1999)]. 

‘“Tr. at 240-241 (July 13,1999), 
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The Arbitrators also note that the FCC has extensively addressed the issue of 

appropriate use of UXEs and compensation for such use. The Arbitrators agree with 

SWBT that the FCC found Ihal, because loops and switches are de&at& to a particular 

customer line, as a practical matter, a carrier that’purchases unbundled lo+~p and switching 

elements will have to provide access to local service, as well as in&exchange services 

and other services requested by that customer.“’ However, neither Sage nor BirchiALT 

has disputed payment of access rates for the local switching and loop elements (element 5 

in Appendix A) on the terminating end of an intraLATA toll ~ail.“~ 

Such Iimits, however, were not placed on shared network elements EU& as 

tandem switching and common tmnsport. The FCC acknowledged that for shared 

elements, ctiers are purchasing access to a functionality of an iLEC facility on a minute- 

of-use basis.“9 A CLK must have access to all of the features and functions of a UNE 

in order in 5c able to of& services that compete with those offered by the JLFC’20 The 

CPJFx should be provided under just and reasonable terms and conditions that provide an 

efficient competitor with a meaning&l opportunity to compete.‘*’ According to the FCC, 
Congress intended the FL4 to promote competition for toll setices, as well as for local 

exchange and exchange access services.‘a 

In its Third Order on Reconsideration, the FCC provided more guidance on the 

use of unbundled dedicated and shared hanspoti in tnmapotig interexchange t&tic. 

- 
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The FCC &r&d that a carrier may use unbundled shared or dedicated tanspoe to 

provide exchange access service to customers to whom it is also provjding lo& 

sewice.‘” A possible conclusion would be that the FCC allows the use of a UNE 

trmsprt element only when the CLEC has the end user on tbe terminating end of an 

infnLAT.4 toll c&ll.‘*” Assuming this interpretation is valid, the Arbitrators note that the 

WC does not make a distinctioa. between pm and post-dialing parity environments in 

applying this restiction on the UNF woti element. Anorher pkiusible interpretation 

is that the FCC did not address the issue of whether a requesting can&r may use an 

mbundled transport element to transport in&exchange haffic to and thorn customers to 

whom the requesting carrier does not provide local exchange service. It should bi noted 

t&at the FCC issued a NXice of Proposed Rulemaking @PIN) following the Third 

O&r on Reconsideratioa, asking for comments regarding the use of unbtmdlsd shared 

and dedicated transport to originate or terminate to11 traffic to customers to whom the 

requesting carrier does not provide local service.!~ However, the FCC has not settled 

this issue at this time. 

But the FCC did address the issue of whether access charges apply to UNEs. ID 

its Fii Report and Order, the FCC concluded that section 251(c)(3) permitted L)(Cs and 

all other l-E!questing telecommtmication ders to purchase UNES for the purpose of 

offtiog exchange access seivices, or for the purpose sfproviding exchange occe.w to 

tkemrelves in order to provide interexchauge services to cnnsume~s~~~ Fwthefmore, the 

FCC rejected vents fmrn incumbent LECs that requesting cwiers using UN% must 

comime to pay access charges. The FCC found that when MCs purch~~ UNEs, they are 

not purchasiig exchangi? access “senices” and that access charges apply where 

incumbent LECs retain local customers and continue to offer exchange access sentjces to 

‘a Third Order on Reconsideration at 838‘39, 

lx SWl3T Brief at 9.10 (July 22, 1999). 

is ‘mid Order on Rmm.idemion atT6L 

‘= F&t Reportand Order at1356 
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IXCs who do not purchase WES,‘~~ The FCC went further and expIained that requiring 

CLECs to pay access charges in addition to the unbundled element rate would create a 

situation in which the lLEC is being compensated in excess of its underlying network 

costs and would be iiiconsistcnt u3.b the pricing standard for LWEs set in the FTA.‘*’ 

SWBT argues that allowing Sage and Bircb/ALT to route their irmaLATA t&ic 

using the common transport UNE on the terminating end of the call would create a 

pricing distortion because CLECs can route calls at a &action of the cost their IXC 

competitors pay. Again, SwBT’s analysis rests on comparing a CLEC (Sage or 

ElirctiALQ to an IXC. As the Arbitrators noted above, in a pre-di&ng parity 

environment, Sage and Birch’ALX- paid UNE rates for the common transport eiement on 

tie terminating side of the call even if they did not have the end user customer, On the 

ether hand, IXCs paid access rates when using an equivalent transport element.!29 The 

so-called “distotion” that SVBT complains of existed in the pre-dialing pari++- 

envirament and did not prevent the creation of a competitive toll market. 

Adopting SWT’s is~ie-rpteration of the contract regarding routing and 

compensation could, arguably, address the disparity betweea IXCs and CLECs. 

Nowever, this approach, in turn, would create disparity between SWBT and CLECs and 

could potentially impair the competitive telecommunications market. Sage and 

3ircb/ALT arc slowly making inroads in the local exchange market and lo remain 
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competitive with SWEIT, they must offer a fall panoply of services to their customers, 

Sage’s business plan, for instance, focuses on residential and small business customers in 

rural and suburban communities outside the metropolitan areas of Texss.‘3’ Sage offers 

its customers packages of local, toll and long distance savices.t3’ For Sage to accept 

SWE%T’s position would mean an increase in the cost of doing business in Texas, both in 

terms of acquiring additional facilities and the delay involved in implementing SWE%T’s 

routing requirements, and in payment of access charges. If Sage Were to flow these costs 

tlxrough to its customers, the customers may be left with little choice among 

tele~ommtication ctiers. An IX would not be able to offer these customem a 

cheaper i&aLATA service, since the IXC itself would be subject to access charges and 

SWBT has indicated that it does not plan to offer intm.LATA toll service to CLEC 

cw0mf3.132 Th0 CLEC customers my be left witi little competitive choice other than 

tit&kg back to SWBT, the inctnnbmt can%, for local and mtmI.ATA toil service. 

The Arbitmtors find that the issue here is not parity between an IXC and a CLEC 

but rather between an LLEC and a CLEC, both of whom are local exchange providers 

serving as mtraLATA toll providers. A more relevant comparison is whether access 

charges paid by SWT are in parity with CLECs’ access charge,e~.‘~~ The Arbitrators note 

that Sage testified that when a SW3T local end user customer places an inttaLATA toll 

call to a Sage customer, SW5T pays Sage access charges only for terminating local 

switching and not for transport.‘s4 Therefore, SWBT and the CLECs are in parity 

regarding access charges, ‘The nature of ihe. trafhc (WaLATA to11 service) before and 

after h&&ATA dialing parity remains the same. Therefore, parity b&veen ILEGs and 

‘3DDinctTrstimonyofGasyNuttail at54 (3um 15.1999). 

O’ Id. at 6-E. 

‘= Reply Brief of SWT at 11 (JuJy 28, 1999). 

“’ SWBTBtiefaI I3 (July 22, 1999). 

IX Tr. atz37-238 (July 13,1999). 
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CLECs demands that, in a post-dialing parity environment, Sage and RirMALT be 

allowed to continue using SWBT’s network end-to-end oa a UNE basis and pay 

ietiatig accew charges only for the terminating stitch and loop (element 5), as they 

did in a pre-dialing parity environment. 

&cent Commission Decision 

The Arbitrators also rely on recent Commission decision for assistance on this 

issue, In the Wailer Creek Arbitration”s the Commission addressed the issues of J..lNE 

usage and access charges bypass. The Commission allowed Wailer Creek 

Commtication (WCC), as a CLEC, to use the UNE dark l?bef to offer exchange access 

services to an IXC that transports interexchange tra%c, regardless of who is serving the 

retail, local end use cusfomer. Regarding access charges bypass, the Commission ruled 

that the only relevant subsidy is the residual interco~~~~ecti~n charge (RX). The 

Commission required that, if WCC utilizes the UNE dark fiber, (or any other UXE), 

purchased &om SWBT, to provide wholesale transport service to a non-CLEC IXC, 

WCC must collect the RIG from tbat wholesale customer and remit it to SWBT, if S\mT 

ie serving the Socal end user.136 This should be done, the Commission ruled, until the 

RK is removed from SWFPs tariffs in accordance with the Commission USF 

proceedings.‘37 

The Arbitrators note two differenca between the issues in dispute in the Walk 

Creek proceeding and in the carrent proceeding. The iirst difference is that in Wtier 
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Creek, the &ansport element in dispute was dark fiber, whereas in the current proceeding, 

the tmnqmt element is common transport. This difference is relatively minor, as both 

da& fiber and common transport are sub-categories under the L;NE inPeroffice iransIxnt 

clement and the Commission did not limit its award solely to dark fiber”” 

The second noticeable dif%rence is the use of UNEs for the provision of exchange 

access by a CIJX as a wholesale provider, versus a CLEC as a retail toll provider. WCC 

was allowed as a CLEC, in its capacity as a wholesale provider, to use UN& to offer 

exchange access services to I??& The Arbitrators note that a logical extension of the 

Wallcr Creek award w&d be to allow a CLEC to use lJh”s to provide exchange access 

to irrerfif the CLEC is using this transport element to complete an intcaLATA toll call, 

distinct &om LX traffic, originated from its local end user customer. The underlying 

policy in the Commission’s WalIer Creek Order appears to be promotion of competition 

in the wholesale market.‘39 The policy goal in this proceeding is to promote competition 

in the i&aLATA toll ma&et by allowing a CLEC to use UN-2 common traospolt to 

complete iDtraLATA toll calls and thereby provide intmLATA toll service to its end user 

CUStOlWTS. 140 This conclusion would be consistent with the FCC’s requirement that IXCs 

and other requesting telecommunication carriers may purchase UK& ,‘or the ptqmw of 

oflering exchange access services or the pwpose of providing erchmge accas senices 

?o themselves in order to provide interexcbange services to consumet~.‘~’ 

I-- 
c.,, 
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3. Arbitrators’ Ruling 

The Arbimtors conclude that Sage and BircIu’ALT are not restricted from 

purchasing unbundled interoffice transport on the terminating side of the tandem 

regardless of whether they verve the local end user cm the terminating end of an 

intr&ATA toil call. The Arbitrators axle that Sage and BircWALT should not be required 

to pay access charges for elements 3 and 4 (tandem switching and common kwrt) 

after dialing parity is implemented, The use of the common trampott UNE, or any other 

VI%, for that matter, cannot be limited in any way by the type of traffic that passes 
through. it. Since, after implementing dialing ptity, i.ntraLATA calls should be routed in 

the same way as tbey were routed before dialing parity was implemented, the Arbitrators 

see no reason why a CL,EC should compensate SWBT differenily thau it did before 

dialing parity was implemented.“2 It is clear that Section 5.2 in Attachment - 

Compensation of the interconnection agreement does not delineate any difference 

behvem prc -and post-diiling parity. Id3 

F. DPL Issoe Nos. 8 and 9 

DPL Xssue No. 8: Is BircWALT or Sage required to not& SWBT regarding their end 

usa’s &aLATA PIC selection in order for SWBT to mule the end user’s intraLATA toll 

calls to the inbraLATA PIC selected byihe end user? 

XlPL Issue No. 9: Should a CLEC be required to generate sepamte LSRs to enable a 

CLEC existing customer to default to existing CLEG intraLATA toll provider? 
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1. Parties’ positions 

SWET claims that Section 5.2.2.2.1.2 in Appendix Pricing - UWE requires it to 

route intraLATA calIs to the LPIC selected by the end user. SWAT states that it cannot 

know the end user’s LPIC selection without the CLEC’s notifying it of the selection.‘~ 

SWBT’s position regarding generstion of separate LSRs evolved during the 

proeeediags. In the Accessible Letter dated April 6, 1999,‘4’ SWET requmad the CLXCs 

to submit separate LSRs for ti CLEC customers. Later, aa part of its rebuttal testimcmy, 

SWST offered the option of a one-time conversion process in which the CLEC would 

submit a single spreadsheet for each central ofFrce (limited to 20 accounts). SVJEIT 

pposed to charge a $2.58 PbAxiuge charge, plus SO.05 for each account shown on the 

spreadsheet.t*6 During the hearing, SWBT agreed to work with the CLEC on a different 

pcess w and not charge the CLEC for it.‘“’ 

Sage proposes to notify SWBT though the LSR process only if any of its 

customers &%matively chooses an LPIC different from Sage.‘4p BiWALT relies upon 

P.U.C SDBST. R. 26275(f)(2)@), which holds that customers who do not afXirmatively 

choose an LPK would default to their existing ~arrier.‘“~ According to Sage, default ia 

one that does not require any additional work by the customer or the ~ariier.‘~” 

_/- 

-. 

i”13ird Testimony ofRachel Bernsteinat 12 (3~ 15,1999). 

“’ DitectTeatimeny of Gary Nut&U &t 29 (June 15.1999). 

‘(6RebuiIal TestimonyofRachel Donstein (it S (Juue 24,1999). 

“‘Tr. at 311 (My 13, 1999). 

‘ald. at312. 

I49 Direct ‘%&xiy of Gary XztaU at 20 (June IS, 1999). 

Is DirstT&moay of Sean Mintrr at lo-1 1 (May 3,IFFP). 

I” Sage Brief at 17-18 (July22, 1999). 
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Sage and BinWALT contend that there is no need for them to submit separate 

LSRs for all customers that affirmatively choose them as theit int&ATA toll provider, 

or who iaiM to make an af&mative choice. Sage explains that generating LSRs, even 

using the mechanized process proposed by SWAT, would expend significant time and 

e&t, in addition to the charges assessed by SWI~T.“~ Specifically, Sage’s witness 

testifiid that the generation of LSRs by Sage would entail securing the customer tie, 

producing the work order, generating information for the LSR, obtainiag the FOC and 

following through to ensue proper implementation.‘s3 In addition, under its pmposal, 

SWBT would assess Sage a charge of $3.58 per arder if the order contained the 

maximum of 20 customer accounts. lyI BircWALi agreed that it would have to go 

through a process similar to the one described by Sage.‘55 

2. Discussion 

The issue here is notification of SWBT by Sage and Birch/XLT. Clearly, 

notification is essential and is a CLEC’s responsibility. Sage’s witness also agreed that 

there is a need ia commticate information regarding the CLEC’S customer LPIC choice 

to SWEZT.‘~~ 

‘“Rebuttal Testimorr;ofGmyNutta,lat 6 (June 24,WEJ); Tr. at291-292(3ui,‘ 13,1$‘S%). 

“’ Tr. at 290-291 (July 13, 1999). 

Is Rebuttal Tebtimony ofRachel Bernstein at B (he 24.1999). 

‘“Tr. at 293 (July 13, 1999). 

‘rs Id. at 309. 

- -..- 
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Sage and BircWALT assert that both processes suggested by SWBT, first in its 

Accessible Letter and then Ihe one-time conversion process described in its rebuttal 

testimony, would cause them to incur unreasonable casts, including bolb the coats 

associated with the labor time for generating LSRs and the fees charged by SWBT for the 

conversion process jtself Sage explained that the meaning of “‘default” is that there be no 

additional worh for the car&r o: the customa‘. While some additional work seems 

rnevi+able (e.g., the process of notii)ing the customer on the change is one that cannot be 

avoided), because SWBT and all the other can-&s would encounter the same amou.ut of 

additional work, this obligation is a p&y obligation. However, the conversion process 

suggested by SWBT could endanger CLX cwomers since a human error in processing 

the LSR (or any other type of form) may result in a customer’s’being siammed.‘n 

It is apparent that when a CLEC customer chooses the local carrier as the LPK or 

does not make an af%-mative choice, SWAT cannot know the end user’s LPIC! selection 

v&out b&g notified of the selection by the CLEC.‘“’ 

1 . . Arbitrators’ Ruling 

It is the Arbitrators’ ruling that a CLEC should notify SWBT using an LSR only if 

a CIEC customer afknmtiveIy chooses a different LPIC. As the Sage witness testified, 

when a Sage mstorner chooses an LX! other than Sage itself, Sage already notifies 

SWBT of the customer’s choice using an LSR.“’ SWBT should convert all the other 

customers for which the CLEC submitted, in the pre-dialing parity environment, LSRa 

- -- - 
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with LPIC field populated by “Not Applicable” (N/A) to the CLEC (serving as the LPIC). 

In order to prevent crmrs, this conversion process would take place after S’WBT receives 

the CLEC’S notification lcaer, informing SWBT that all of the existing customers, 

besides those for which a separate LSR was submitted, have either chosen the CLEC as 

their LPIC or have not made an a&mative choice. The Arbitrators recopnize that SWBT 

may incur costs to implement this one-time conversion process. SWBT may, therefore, 

impose a reasonable, cost-based charge on Sage and I3ircMALT to recover the costs 

associated with the one-time conversion process. ‘Ike Arbitrators order that the interim 

solution in OdesNo. 3 remain in place until a one-time conversion charge is devefoped. 

For new customem that choose an intraLATA toll provider different Tom the 

serving CLEC, SWBT would be notified via an LSR in which the LPIC field would be 

populated with the CIC of the selected tier. Becau,se SWBT did not provide an 

explatxation for its need for a CIC for new customas, other than as a routing 

me~tistn’~, the CLEC should be able to poptiate the I.FZ field in the ISR for new 

customers that select the CLEC as the UK VJith ‘WA”, as it did for existing customers 

in a pre-dizling parity enticonment.‘6’ An LSR with the LPIC field populated with 

‘??/A’~ should serve as a notification to SWBT that the customer has selected its &g 

CLEC BS the ir&aLATA toll provider. 

iII. Conclusion 

The Arbitrators conclude that the foregoing Arbitration Award refkcts a 

resolution of the disputed issues presented by the parties for arbitration. The Arbitrators 

‘= Arbitrarors’ analysis of DPL Issue No. 10. 

“’ Diratlesrimany of SeanMiter at 9 (May% 1999). 
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find that their solution of the issues complies wKn the standard set in PTA 252(~), the 

reIewnt provishm of PUR.4, and the Commission’s dispute resolution rules. 

nc 
SIGNED AT AUSllX, TEXAS on the A day of November 1999. 

g.L78& 
D. Diane Parker 
Co-Arbitrator 

du.w .lr2mAu 
Mema Thomas 
Co-Arbitrator 

Staff Advisors: 
Shy Mall.3 
Anne McKibbin 
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